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MEMOR ‘ID'-J,-‘-'E MY QROTET
Named plaintiffs brought this class action against ’
the Mawaii Iousirg Autherity (duthority) and officials of
the United States Depariment of Housing and Urhan Develop-
ment alleging violations of the Housing hct of 1937, 42 U.sS.C.
§ 1401 ct seg., specifically, sectl ton 1402(1) {Brooks Amend- ]
: i
ment), the Civil Rights Act of 1871, 42 U.5.C. § 1983, and {
. . . . 1
the Fifth and Fourtsenth Amendments to the United States !
Copstitiotion. The class consisks of low-income lassess of
public housing who gualify for the xent limitztien of
42 U.5.C. § 1402(1) end who are or weore required to pzy rant
in eveess of that limitation by way of a mandatory charge
for furniture rental.l on Mav 29, 1874, 1 held thaot this
court had s:bjcct maktter jurisdiction of the case under
10rdc: Caterniring Class, filed June 6, 1974.
!
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28 U.5.C. 55

1231,

granting & prelimiczriy injuncticon

1342¢2), an? 13061, and issuas

an ordor

cnjoining Qefendants from

charging and collecting f£rexm the nenbors of the class

furpiture rental to the extont
a total rental charge that exc

42 U.8.C, § 1402(1).

thatl such rental resulis in

2eds the rent limitarion of

Defendant Authority now moves under Pule 12(b), Federal

Rules of Civil Procedure
claims for restitution of past

the rent limitatiaon.

Eleventir Amendrznt to the United States Const

provides:

. to dismwniss pleintifis' indivi

2 The basis

rental payments in excess of
for the motion is the

itution which

The judicial powsr of Ltho United States
shall rot bn o extend Lo any
suil in law commanced or
prosecuted azqains: £ othe Unitnd

. States by Cltizens of arother State, or
. by Citizens or Subjects of any Foreign

. State.3

Defendent argues that since plaintifis

iﬁ the nature of monay danages
and since such a recovery will
the claims
make sevoral argums r.seeklng
the hmendment.

They assert

here will

Authority dces not occupy the sane position zs

1
¥

are barred by the Eleaventh

that a recovery of

not necessarily affect tho state's

se2k to reccover relief
from an egency of the state

come from the state treasury,

hmendunent, Plaintiffs
to avoid the prcehibiticon of
monay danayes

treasury, the

the state for

= rotion sought to disniss the

z5 ralucd by the rotien have
ulation bebtweon the particzs or

Preldiminary Injunction, filed

May 2

< hleverth Amendrenc
to sul courit Ly a stzie's
See EC U.s. 651, 683 (l9i4y,
cited Hewevor, tha prehibition is not all-:
¥t oiso g=standing rule bthat the Arendmanc doos not
neees prespockive egultable reliof.

zroa auit gcorving
209 U.g5. 123 |

Jordan, £13 U

-

U
1908}.
5. 651 (1974).

et e s




o p . [ T T
B T T T S T P U

'l { - } L
) .

; C @ pa

L A .
A

i

1 purposes of dmeni, and in any cane, the

; state has waived any Eleventh Joisnd-ont

3 :

q pating in the fzderal lei--onc PrOGIA.

1

4 ; _ . . .

3 Pleintiffs' walver argusmont is nob prrauwasive. Only by

13 .

3 4 . . PR

9 the clearest ceonduct may @ court find thal a sbtate has waived

, C . - 3 5 e

i its dmmunity under the Floventh hmendiwsnt. Uhile plaintifis
] attompt Lo demonstrate thabt the Federal governmaenl conditionzd
R :
3 the state's participation in the federal low—rent housing

s .

. program cn itz waivsr of img wnity, the federal rules and regu-
3
& lations te which plaincuiffs roint do rot stand for tha

5 e 6 . . . Y.
[ proposition. These regulations reguire cach housing autherity
é to make retroactive rent azdjustnents to comply with the ren

E limitation of 42 U.S.C. § 1402(1) if the adjusimenis have nob
;"' 1 %+ = Lol g h - P § 3 7 4+

; been accenmplished Ly the effective date of the secetion. At

3 : .

A \ . . N

g : the sime time, federal ronsy was made available to pay for

s '

4., these rept adjustwments.  Thesc regiilaticons do nobt constitute

4 ' : . : . ) . . . . .8
*3 "the nost express languige or ... overwhelming implicationa®

r

E necessary to warrant an inference that the stabte has waivad

its congtitutional protection against svit in federal court

by private partie

4]

Plaintiffs and defendant have argucd erxtensively regard-

‘-'*'xwr._m;-_;z;"_.: R

ing the relationship of the Autherity with the state, It is

g

{We will find wvaiver only vhere stated

t

¢ "by the rost express language or oy
such overvhelriry impliczticns froo the
text as [will] lezve no reem for any
cther reasonchle construction.” Id. ac

673, cuoting frem

Llll.;nu w Ca., 213 .S,

i
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See algo Creat lorthern Incurance Co. v. Bead, 322 U.S, 47,
54 {1240,
6 ... .
EUZ Cizeulars 1o
{March 14, 1570 23 pedi
T20c.¢ {lurme 34, 1970). {la74).
7 .. . . . .
fetoriling to the Circulars, compliange with the limita-
tion vae to L2 cumpleted hy Morch 24, 1970, for non-weliare
3 ternnnls 2nd Deconhor 22, 1971, far walforxo tenants, Xd. -
£._ . . . -
1 Elalnen v Jordan, 41% U.S. 651, 673 (1674)
¥
E
F
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the ruthority would constitute

the Fourteorsnih fomendmeat.  This,
. . . . g . ;
bowvever, is not 2oterninative. The iseus may be phrased as

. S yi e fean . 10
whathor the Authorxity is tre “alter cgo™ of the state, cr
whothar the state is the "reezl, substential parbty in interash
e
‘but, it is deterninzd by \n‘% effoct, if any, a monesy recovery

3 Y. [ Eoad oo b + . 12 13
would kave on the state's treesury. Just a5 a county or
a bridge authority”™ ’ may not ke protocied from suit in federa
court, so too o housing .utrOIth may not be protected 1S tho

recovery does not affeckt the state’s treasury. Thus, tha

parties argumernts in recpect to the Authority's independenca

from or depesrdence on the state are somewhat off the mark.

9 .
Board, 377 U.S. 218 (1254Y), +the
Court “igcl Court to :auulre county sunzy-
visors

to raiso
without
Prince Iduard (‘r ey I
Virginia." Id. at ??J,
651, 683-54 {15743 {Zaug]
i iffin, tha Court

{A)ls may be seen from
of Tincaln Co

same p TULY
the Elc fmaonduznt.. .. he fuct lnqt

the coun‘" policiaes execcuted Ly the county
n Grif

officizls 1 were subjoct to the
connands of ont, bhut
the county “ho
protecticn o nt, is
no ore than a roc lcng—
tebliched rula ackian
Js gerﬂ*al‘y gtch "oses of
the Fouricenth : : » defen-
dart is nob recoszarilyv o ciab fondont
for purzoses o : mandnant.
Ecdelonn v. Jor 667 n.l12

Dipartment of Troacsury of Indiana,

4£15% U.S. 651, &63 {1974).,
Bogvd, 377 L.s. 218 {l964).
lanvnnt'r“:I, Tre, v. /T Dalzellengle, 336
o

— e — e
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a reconworny of monzy

state treasuvry For Lthe roasons glven hkolew, I oag
plairtiflis’ contentions and hold that plaintifls!

not barred by the Eleventh Amendment.
The decision of the Court in Bdelman is
Throughout ih2 opinion, the Court nakes references

fact that the recovery scught would
w16 Furtkexr, the Court

be paid frem state furds.

that a properly tailored award
Ea

17 .

Eleventh Amzndment. This

"to a wvirtual

The conwarn 1s a3z %o whoere the recovery vwill cows fron, not
. e x o1 R - s 15
the detiadls of the Mathority's administrative structurc.
This 2’ third argument, that i Lhat

reo with

claims are

a narrow one.

to Lhe
certainty

implicd

would not be barred by the

case is proper for such tailor-

ing, ard as restricted below, a recovery here will not have
v : - -
! the prohibited effcect on ths stale's treasury.
B
. While the Court in Edelman wade it clear that cquitable
: labzls would not save an othorwise harred recovery, the termm
Wt e e v : . N -
equiteble restitution” is wore zppropriate here than in
ig . .
that case. 2dditionally, the financial angements of
s
15 a - A Mots .
Edelman v, Jordan, £15 U,S. &31 {(l974); Ford Motoy Co.
v. Departmoent ¢f Treasury ¢f Indioapra, 323 ULE. 458 (1945} ;
Raymond Internaticnzl, Inc. v. MN/7T Dalzelliecagle, 336 F.Supp.
679 (5.0, N.Y. 1971).
16 N ' . -
Edelman v. Jordan, 415 U.S. 651, 688 (1574). Eoe alse
Id. at 663.
l l{ﬂ - - - -, 3 I
The Court of hppc ;hut since bhe
DistricL Court:’s avard able re“t‘t:ti
it was "copabtle of bel as to oininiz
d's;'"Floﬂﬁ ¢ the stais The Supr
Court stnted:
Put we rust judge the avard act unlly made
in this cace, atnd not ona iuht nave
bheen €iffarently tailorzed *1L1Lrﬂrt
case, ond we rpusiti Judgoe 3e contoXk
of tha irmperbtsnt cornntivut winciple
i
arntodi in tho Blaventh A nt.
Lfoostnote ooittsd],  Id, £G.
0 tublic Vo 13 UL5. L., 2270
» cought retroactive beopelits
cyrams of Lii to nga2d, Blind, or
Li . - P R—Y [
- L)
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and federal comizal over, the Authority's lecsed housing
progrart cbrongly fever allewing plainbtiffs’ claims, Sirce

. - . 19
the progran in vea funded in vart by the state,

-

there was ne cuzstlen os Lo the effect an award would bhzve

on stats funds. Haro, both pl

"+
e
=

T
E-:-
@

b

cased heusing preogram is financed by topant rents
2

and feoderal subsicdles without stale suppork. It is true
that this program is only part of the Authority’s total

operation, and apparsntly state nenesy is involved in other
21 e o . Vs
programs. Hewevar, it is the leasad housing program which

is under consiceration, not other programs. Within this

[«N)

are us2

]

progren only %tenant renis and federal subsidie

i

Thus, if an award is restricted to funds in the leassd housing

As nofed above, the foderal rules and regulations reqqirc
the FAutherity to make relrozctive payments to conply with the
rent limitation impossd in 1969, ¥hile I have held above that
such a reguirenont dozs not rise to the level of state ﬁaiver
of immunity, it is relevant to the question of from where
the funds will come to peet any award which may be made. The
same regulations which reguire the retroactive payﬁents Dro-

vide a federal scurce of Funds to meet deficits caused by the

.22 Thus, had the federal government correctly

lipitation 5y

L

interpreted the 1%63 rent limiftation, it would have financad
P :

Disabled. Heore,

fx moek a recovery of money nprevicusly
paid by ' -

furthor, tho roaey paid o

1ok

unlilie R votar Co. v. Decartmont of
i 2549 (1915}, did not go inte the
- ut rapheor were paid to the

Ziled Jonuary 17, 1975
noacomer 16, 1074 4l 8y
20-21.
filud Dreenper 16, 1974 ot §8-1GC.

nog, aunra,
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-And, although the federal governmont siotes that the rent

G O |

. TROore appeirs no

zhould not, under itsg

regulations, reimburse the Ruthority if

atzly prevail on the werits.
Tha relationship botyron the Avthority and Lhe I[edevel
goverrmoent is complicated. It has boen salé that a "Housing

Ruthority 'is unigue because it §s to ke simultaonzeously an

;n24

~agency of rnunicipal, state and fedoral goverrTent. At

the same time it Is “an independant entity which contracts

. . . , 25
(2s a principal) with both the state and. federal governments."

It has alsc boen held that a local housing auvthority does not

basona th

2

agent for the federal government by the federal
SN i 26 '

fundirg of low-rent housing. Nevertholess, the fedexal
governuant reguires subnission of rent schedules by the

. - . - . . 27
Authority before it approves the rents charged by Lh_ Avthority.

schedules here did not include furniture fees and therefora
there vas no federal approval of the charges, it admits that
it is with the federal govermmeni's approval and knowledge

that a furniture rental ray ba charged by the Authority in

addition to the maximun allowed by 42 U.S.C. § 1402(1).

23 . .
For purposes of this motion, it is azsumed

furnituers rertal charges, which Lzyeiher with t
exceodnd the reat limitation of 42 U.5.C. § 1402
illegal.

4 . . . -
Hlousing Authority of City of Agbury Pz zdson,

F.Supp. 10627, 1033 (D.7.J, 19¥v2), OUﬂ}1Pn P aeial Moalo v,

1]
nn, B89 I.J.Super. 383, 13%6, 715 A.Zd oo (L
7 , 47 N.TF, 210, 219 n.24 €72

hO“ ing Corp. of Rrerica v.o United State

922, 925 (CT+. Cl. 2972 (suit by builder unde

loczl hoining authorioy).

{Tunz, 1969}
ral governnant approval of

c .
28, . . o= P £ Doertmal feireemd ]
Loatter to the Court Irom the O0ffice of Roglonal Coulanol,f
Depaztosnt of fousiryg and Urben Developuent, dotod Fehroavy 26,0

1ed Pebruary 23, 1975 at 6-6. J—

e e e Il At o T S
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Thus, th: leaced hotuing proegram is federally funded
[ SIS 5 ¥ )

the legal relationzhin is betveen the Authority and the

ek

A

b . X s s

] federal govermmant, clearly the prograwm is in large park:

A S| b prog C

]

4 conlrollod by the federal governvont. Given zuch control

3 and totel funding, it appzars apprepriate to allow plaintiffs’

claims for restitution if restricted to leased housing funds
. = prd

FEA

; of tha puthority.

LI

Plaintiffs also cite section 356-28, Hawaii Revisad

Statubes for the proposition that the state treasury is

bl

i legally insulated from any obligatien incurred by the
k-
3 Authority, including a judgmznt in this case, if any.29 If

trve, ¥ would not hesitate to follow the rationale of Chief
3 . 30

{4

v Judge Petting in the recent cace of Bowen v. Hackett, and
N ' . - __\\
i o7 allow the claims on this bzasis. Fowﬂver, plaintiffs have not
5 -
i deponstrated that this 'section refers to any cobligaticn other
i than bonds and contracts of the Puthority. Therefore, it
E . :
g . . .
3 .does not appzer to this court that the state treasury is
) Ansulated from any possibla recovery in this case by reason
fL
. )
g of secktion 355-28. It is insulated in fack, however, since
1 the source of the funds frcm which any recovery pay be had
]
B
[ 29, i s
3 Section 336-28 provides:
: ' The bonds ond other ebligaticnz of the
} Hawaii housing autrority {uand such bonds
- . :—: - 1

! ko

3 wi indtation

; ax 3 vonn i qu'd undor
] th otandding nny Cobi or

] ov roserived by any statute,
. oy =.1. Jeruary 16, 1975).

] : .
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riust by bteho foederal or btonant renks

limizing tha gourece of recevery to furds in the

hovsing vragran.  "“[Tlhat the state legislaturs

since I an

leas=d

may feal

!

morally oblicated to replenish the Tunds in tima of energancy

31
s [
18 ol ne consoeouancae.'

Giver the nature of tho claims ard the linm

the funds to be used for any possi

-

this order,°2 I kol
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case the Eleventh
Accordingly, defendant's motion is denied.

IT IS SO ORDTRED.

! o
DATED: Honolulu, Hawaii, hpril \3 . 1975

itaticn en
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ile recovery imposad by

It zhzuld Lo remenlio T am ruline on & motien
to distizs. Plaintifsg a5 yet prevalled on the nerits
of tIc fase. It may he that ng foney judsiont will bo swardod
agrinst the Luthority,
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